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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

A United States District Court in New Jersey has ruled, in Loh v. Richardson-
Browne, et. al., Civil No. 10-0054 (D.N.J. 12/2/10), that a qualified retirement plan 
participant has no private cause of action under Internal Revenue Code section 401(k). 

 
The plaintiff, Beiliang Loh, was a participant in the Whibco, Inc. Non-Union Retirement Plan (the 

"Plan").  In 2009, after performing an audit of the Plan, the Internal Revenue Service instructed the Plan 
sponsor to remove $8,396 from the plaintiff's account under the Plan.  The IRS determined that the section 
401(k) contribution of $15,500 made by the plaintiff in 2007 exceeded the limitation specifically set forth 
in the Plan.  Although section 402(g) permitted participants to make 401(k) deferrals of up $15,500 in 
2007, the Plan document limited such contributions to 15% of compensation.  In this case, the plaintiff's 
401(k) deferral amount, although within the limitations prescribed by law, exceeded the plan-provided 
limit of 15% of compensation by $8,396. 

 
As a result, plaintiff filed a lawsuit against Milagro Richardson-Browne, the IRS agent instructing 

the plan sponsor to remove the amounts from the participant's account, and against Wade R. Sjogren.  Mr. 
Sjogren's relationship with the Plan and the plaintiff is not clear from the Court's opinion.  The Court noted 
that the defendants were improper parties to the lawsuit; however, this point was moot since the Court's 
analysis would also apply to properly named parties.   

 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-132.pdf
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The plaintiff contended that section 401(k) should not be interpreted in a manner that prejudices 

lower-paid participants who wish to make larger contributions to their plan accounts.  The Court dismissed 
that contention on the basis that the plaintiff lacked standing because section 401(k) does not grant a 
private right of action.  To determine whether a private enforcement right of action exists under section 
401(k), the Court had to decide whether Congress intended to create (i) a personal right of action in the 
plaintiff and (ii) a personal remedy for the plaintiff.  The Court found that Congress intended neither and 
noted that U.S. appellate courts (the First and Seventh Circuits) in other cases had reached the same 
conclusion.   

 
Any AALU member who wishes to obtain a copy of Loh v. Richardson-Browne, et al. may do so 

through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 
website at www.aalu.org and enter the Member Portal with your last name and birth date and select Current 
Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and 
include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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